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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 11th day of June, 1996

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14442
V.

ANDREW W CROLL

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion Adm nistrative Law Judge WIlliam A. Pope, Il, rendered
in this proceeding on May 11-12, 1996, at the conclusion of a
five-day evidentiary hearing.' By that decision, the | aw judge

affirmed in part an energency order of the Adm nistrator that

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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sought to revoke any airman certificate held by the respondent,
including Airman Pilot Certificate No. 534546638, wth airline
transport pilot privileges. The |law judge determ ned that while
the Adm ni strator had proved violations of sections 61.59(a)(2),

91.13(a), 135.63(d) and 135.65(b)? of the Federal Aviation

’FAR sections 61.59(a)(2), 91.13(a), 135.63(d) and 135.65(b)
provi de as foll ows:

8 61.59 Falsification, reproduction, or alteration of
applications, certificates, |ogbooks, reports, or
records.

(a) No person may nake or cause to be made- -
* * *

(2) Any fraudulent or intentionally false entry in any
| ogbook, record, or report that is required to be kept,
made, or used, to show conpliance with any requirenent for
t he i ssuance, or exercise of the privileges, or [sic] any
certificate or rating under this part...

8§ 91.13 Careless or reckl ess operation.

(a) Aircraft operations for the purpose of air

navi gation. No person may operate an aircraft in a
carel ess or reckless manner so as to endanger the life or
property of anot her .

§ 135. 63 Recordkeepi ng requirenents.

(d) The pilot in command of an aircraft for which a | oad
mani f est nust be prepared shall carry a copy of the
conpleted load manifest in the aircraft to its destination

The certificate holder shall keep copies of conpleted |oad
mani fests for at |east 30 days at its principal operations
base, or at another |ocation used by it and approved by the
Adm ni strator.

8 135.65 Reporting nechanical irregularities.
* * *

(b) The pilot in command shall enter or have entered in
the aircraft maintenance | og each nmechanical irregularity
that conmes to the pilot's attention during flight tine.
Before each flight, the pilot in command shall, if the pilot
does not already know, determ ne the status of each
irregularity entered in the mai ntenance | og at the end of
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Regul ations ("FAR " 14 CFR Parts 61, 91, and 135), the
appropriate sanction was a 180-day suspension of respondent's
airman certificate, not revocation

On appeal, the Adm nistrator contends that the | aw judge
erred 1) by concluding that the respondent had not, as all eged,
made two overwei ght | andings, in violation of FAR section
91.9(a),® and 2) by finding that the respondent was qualified to
retain his certificate even though he had nade intentionally
false entries in |load manifests relating to the flights during
whi ch the all egedly overwei ght |andings were nmade. For the
reasons di scussed below, we agree with the Adm nistrator that the
| aw j udge shoul d have found that respondent's falsifications
denonstrated that he | acks the qualifications required of an
(..continued)

the preceding flight.

3FAR section 91.9(a) provides as foll ows:

8§ 91.9 CGvil aircraft flight manual, marking, and pl acard
requirenents.

(a) Except as provided in paragraph (d) of this section,
no person may operate a civil aircraft w thout conplying
with the operating Ilimtations specified in the approved
Airplane or Rotorcraft Flight Manual, markings and pl acards,
or as otherw se prescribed by the certificating authority of
the country of registry.

In his decision, the law judge cites this section as one the
Adm ni strator had established. This was a m stake, however,
since the | aw judge had in fact concluded that the evidence did
not adequately support the Adm nistrator's allegations that
respondent had nmade two overwei ght takeoffs. W agree with the
respondent that it is not appropriate for us to attenpt to
determne at this stage of the proceedi ng whet her respondent's
operation of the subject flights may have violated this

regul ation in ways not specified in the conplaint.
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ai rman, a conclusion that dictates the revocation of his
certificate wthout regard to the validity of the |law judge's
assessnment of the evidence concerning the two all eged operational
viol ati ons he did not sustain.*

In his March 25, 1996 Emergency Order of Revocation, the
Adm ni strator alleged, anong other things, the followng facts
and circunstances concerning the respondent:

2. On or about Decenber 26, 1995, you served as the pilot
in command of civil aircraft N6878L, a Cessna Mddel CE-402,
a nultiengine aircraft, on a series of four passenger-
carrying flights operated under Part 135 of the Federal

Avi ation Regul ati ons (FAR) by Baker Aviation, Inc., which
began and ended at Kotzebue, Al aska, with internedi ate stops
at Sel awi k, Kivalina, and Red Dog M ne.

3. Prior to taking off from Kotzebue on the above series of
flights, you made an entry on the | oad mani fest for these
flights indicating that you had 550 pounds of fuel on board
the aircraft and that the gross take-off weight of the
aircraft was 6928 pounds.

4. The entries referenced in paragraph 3 were intentionally
false in that you knew, at the tinme you nade the entries,
that you actually had approxi mately 750 pounds of fuel on
board the aircraft and that the gross weight of the aircraft
was approxi mately 7128 pounds.

5. At the tinme you |l anded at Sel awi k on the above series of
flights, the gross weight of the aircraft was approxi mately
6956 pounds.

6. At all times nentioned herein, the maxi mum gross | anding
wei ght for civil aircraft N6878L was 6850 pounds.

* * *

9. Prior to departing on the flight fromSelaw k to

Ki val i na, you made entries on the | oad mani fest indicating
the fuel on board was 450 pounds and that the take-off

wei ght of the aircraft was 6229 pounds.

10. Prior to departing on the flight fromKivalina to Red

“The respondent has filed a reply brief opposing the appeal .
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Dog M ne, you nmade entries on the |load manifest indicating
the fuel on board was 270 pounds and that the take-off
wei ght of the aircraft was 6269 pounds.

11. Each of the entries referenced in paragraphs 9 and 10
was intentionally false in that you knew at the tine the
correct weight for each entry was approxi mately 200 pounds
hi gher .

12. Prior to taking off from Red Dog M ne on the above-
referenced flight, you made an entry on the | oad nanifest
i ndi cating you had 170 pounds of fuel on board the aircraft.
You then changed this entry to indicate 370 pounds of fuel.

* * *

24. On or about January 11, 1996, you served as the pil ot
in comrand of civil aircraft N6878L on a series of two
flights operated in air comrerce under Part 135 of the FAR
by Baker Aviation, Inc., from Nonme to Shishmaref and a
return to None.

25. Upon | anding at Shishmaref on the flight referenced in
paragraph 24, you nmade entries on the | oad nanifest

i ndicating the fuel consuned during the flight from Nonme was
320 pounds and that the aircraft had 580 pounds of fuel on
boar d.

26. Both of the entries referenced in paragraph 25 were
intentionally fal se because you knew at the tine you made
themthat the actual fuel consunmed on the flight from None
was 220 pounds.

27. At the tine of the landing at Shismaref on the flight
referenced in paragraph 24, the aircraft was approxi mately
70 pounds over the maxi mum gross | andi ng wei ght of 6850
pounds. ®

The | aw judge, rejecting as not credible the respondent's

excul patory expl anations respecting the nmanifests, concluded that

®Not included in the above listing are those allegations in
support of regulatory violations the |aw judge affirned which are
not involved in this appeal; specifically, the allegations that
respondent made several flights in January 1996 on which he
carried |l oad manifests that were inconpl ete because of om ssions
and i naccuracies (FAR sections 135.63(d) and 91.13(a)), and the
al l egation that he had not conplied with maintenance obligations
concerni ng an undi sputed overwei ght | anding on Decenber 31, 1995
(FAR section 135.65(hb)).
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respondent had knowi ngly both understated his fuel on board as to
t he Decenber 26 series of flights and overstated his fuel usage
as to the January 11 flights. Notw thstanding that concl usion,
and t hough apparently recogni zing that respondent's notive for
the falsifications was to avoid creating a record show ng that he
had nmade two overwei ght | andings, the | aw judge determ ned that
the Adm ni strator had not produced enough evidence to establish
t he charges based on overwei ght | andings on these two dates. W
w Il not disturb that judgnment, not because we agree that nore
evi dence was necessarily required, but because we are not
persuaded that the | aw judge's contrary assessnent nust be deened
er r oneous.

I n anal yzing the evidence on whet her the respondent had nmade
t he overwei ght | andings, the |l aw judge relied on the testinony of
the parties' w tnesses concerning the aircraft's ability to have
conpl eted the Decenber 26 series of flights wth the anount of
fuel the manifest indicated was on board (550 pounds) and to have
consuned, on the None-Shishmaref |eg of the January 11 flight, as
much fuel as the manifest reflected (320 pounds). As to the
first question, even the Admnistrator's expert w tness conceded
that it was possible, albeit not likely, to have conpleted the
flight (with required fuel reserve) with only 550 pounds of fuel
at the outset. As to the second question, expert testinony for
t he respondent suggested that it was possible for the aircraft to
have consuned a quantity of fuel that would have kept it from

bei ng overwei ght when it |anded. G ven these possibilities, and
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t he absence of significant information concerning the flights
(such as actual weather conditions along the routes) to refute
the respondent's account of the power settings he used in
operating them the |law judge determ ned that the Admnistrator's
evidence was insufficient to prove that the respondent had, as
al | eged, | anded overwei ght at Selaw k and Shishmaref. Wil e that
determ nation does not reflect the Admnistrator's views as to
whose wi t nesses shoul d have been judged nore persuasive based on
their fuel calculating expertise or possible bias, it is, we
t hi nk, sustainable on this record.

The | aw judge, w thout discussing what sanction the non-
falsification violations in the case, standing al one, m ght
warrant, essentially concluded that a 180-day suspension should
be i nposed rather than revocati on because, anong ot her contextual
factors having no bearing on the issue, the respondent's
intentional falsifications were "isolated" and "not part of a
plan to circunvent" regulatory requirenments. See |.D. at 1180.
The | aw judge's decision in this respect cannot be reconciled

with rel evant Board precedent, such as Adm nistrator v.

McCarthney, et al., 7 NISB 670, 672 (1990)("Board precedent

firmy establishes that even one intentional falsification
conpel s the conclusion that the falsifier |acks the necessary

care, judgnent and responsibility required to hold any airmn
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certificate."),” and the case that the | aw judge does rely on,

°See al so, e.g., Adnministrator v. Van Eaton, NTSB Order No.
EA- 4435 (1996), and Adm nistrator v. Mason, NTSB Order No. EA-
3483 (1992).
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Adm nistrator v. Kingfisher Air Service, et al., 5 NTSB 945

(1986), is inapposite. The revocation in that case, which

i nvol ved all egations of manifest falsifications but no charge of
intentional falsification, was predicated on the perceived
contenpt for regulations that one of the respondents' repeated
vi ol ations of the prohibition against overweight flights

reflected. There is no | anguage in Kingfisher that could be

deened instructive for purposes of assessing the appropriate
sanction for an airman whose truthful ness has been drawn in issue
by a proved intentional falsification. Wile we respect the
prerogative of our |law judges to disagree with Board precedent
and policies, and to depart fromthem where the facts so justify,
we expect our case law in other circunstances to be foll owed
unerringly, especially where it is as clear and unequivocal as it
isin this instance, lest the parties be burdened wth the need
to take otherw se unnecessary appeals to correct rogue deci sions
that substitute a factfinder's preferences for the agency's, in
di sregard of the need for uniformty and predictability in a
principled, adm nistrative deci si onmaki ng process.

Wth all due respect to the law judge's view that an airman
who only occasionally and randomy falsifies required docunents
shoul d not be judged | acking in the non-technical qualifications
demanded of a certificate holder, we see no mddle ground where
an airman's trustworthiness is concerned. Although we are not
prepared to hold that an airman's reasons for falsifying a

required record could never justify a sanction |ess than
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revocation, we are satisfied that falsifying an aircraft’'s weight
and fuel figures on a |oad manifest to el ude discovery by others
that the flight could not lawfully be, or have been, conducted is
not such a reason

ACCORDI NGY, IT I S ORDERED THAT:
1. The Admnistrator's appeal is granted in part;
2. The initial decision, except with respect to sanction, is
affirmed; and
3. The revocation ordered in the Adm nistrator's Energency O der

of Revocation is affirned.

HALL, Chairman, FRANCI S, Vice Chai rman, HAMMVERSCHM DT and BLACK,
Menbers of the Board, concurred in the above opinion and order.
GOGLI A, Menber, did not concur.



